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v. Owensboro, supra, and the cases there summarized, at pages 677-682. The 
fallacies involved in this common theory are exposed by the late Professor 
Hohfeld, Nature of Stockholder's Individual Liability for Corporation Debts in 
(1909) 9 Columbia L. Rev. 285, 288-291, note. The approval of the better view 
by the Supreme Court is encouraging. The present federal income tax follows 
this principle. But where there is no express limitation upon the taxing power, 
the states have not generally been denied this power to tax both the corporation 
and its stockholders. 

Trades Unions — Closed Shop Agreement — Liability tor Procuring Dis- 
charge or Preventing Employment. — The defendant union and the shoe manu- 
facturers of Lynn, Massachusetts, had come to an agreement which provided that 
none but union men should be employed. Because of the operation of this 
agreement, the plaintiff was unable to hold or secure employment. Held, that 
the plaintiff had no cause of complaint if the motives of the defendant in making 
the agreement were to secure all the work for the union and to enlarge and 
strengthen the union organization. Shinsky v. O'Neil et al. (1919, Mass.) 121 
N. E. 790. 

A workman has the right that others shall not combine to procure his dis- 
charge or prevent his employment unless special circumstances "justify" the 
interference. Erdtnan v. Mitchell (1003) 207 Pa. 79, 56 Atl. 327.. That the 
workman is a non-union man does not in itself privilege a union to procure his 
discharge. Smith v. Bowen (1919, Mass.) 121 N. E. 814. But where the union 
is seeking to secure the work for its own members, its action does not render it 
liable to the man dismissed. National Protective Assn. v. Citmmings (1902) 
170 N. Y. 334, 63 N. E. 369. And so the instant case. But see Lucke v. Clothing 
Cutters, etc. (1893) 77 Md. 396, 26 Atl. 505. The existence of a closed shop 
agreement may or may not privilege the union's action as an attempt to enforce 
such agreement. It has been held, as in the principal case, that where the 
agreement itself is not against public policy, it is justification per se. Jacobs v. 
Cohen (1905) 183 N. Y. 207, 76 N. E. 5; Hoban v. Dempsey (1914) 217 Mass. 
166, 104 N. E. 717, L. R. A. 1915A 1217, Ann. Cas. 1915C 810. But where the 
agreement affected the whole of an industry in any one locality, it has been held 
invalid and, therefore, no justification. Curran v. Galen (1897) 152 N. Y. 33, 46 
N. E. 297; Connors v. Connolly (1913) 86 Conn. 641, 86 Atl. 600. There are 
cases in Massachusetts, however, which look behind the agreement, and decide 
that the union's conduct is actionable or not, according to the reason for which the 
agreement is invoked. Berry v. Donovan (1905) 188 Mass. 353, 74 N. E. 603, 5 
L. R. A. (N. S.) 899, 3 Ann. Cas. 738 (invoked solely because plaintiff was non- 
union man) ; Shinsky v. Tracey (1917) 226 Mass. 21, 114 N. E. 957 (invoked 
to discipline plaintiff, a prior member of the union). Even the principal case 
intimates that if the agreement were being enforced for the sole end of forcing 
the defendant into the union, the action would not be privileged. But it is sub- 
mitted that such a view in effect nullifies the closed shop contract, as between 
the union and the non-union men, and thereby deprives the union of one of its 
most effective means of gaining an end conceded to be lawful, the strengthening 
of its organization. 

Workmen's Compensation — Disobedience of Orders — Scope of the Employ- 
ment — Sunday Employment — Illegality of Contract. — The appellant had 
entered cars in an automobile race held on Sunday. The decedent, a mechanic 
regularly employed in the warehouse, was given charge of the pit on the track, 
with instructions not to leave the pit He left the pit to go to one of appellant's 
cars which had stopped on the track, and was killed. Held, (1) that the injury 
arose "in the course of" the employment; and (2) that the illegality of the 
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contract does not affect the operation of the Act. Frint Motorcar Co. v. Indus- 
trial Commission (1919, Wis.) 170 N. W. 285. 

(1) Whether an employee undertaking a given act is injured "in the course 
of" his employment under the Act, depends first upon his contract of employ- 
ment, — was he doing what he was hired to do? Spooner v. Detroit Saturday 
Night Co. (1015) 187 Mich. 125, 153 N. W. 651; Re McNicols (1913) 215 Mass. 
497, 102 N. E. 697. Or was he doing something reasonably incidental thereto? 
Terlecki v. Strauss (1914, Sup. Ct.) 85 N. J. L. 454, 89 Atl. 1023; State v. Dis- 
trict Court (1915) 129 Minn. 176, 151 N. W. 912. Or doing additional acts at 
the direction or with the consent of his employer? Griebe v. Hammerle (1918) 
2.2.2. N. Y. 382, 118 N. E. 805; Miner v. Franklin Telegraph Co. (1910) 83 Vt. 
311, 75 Atl. 653. This last rule would clearly serve in the principal case to cover 
the extra work done in the pit, although not the voluntary service contrary to 
instructions, out of which the fatal injury arose. But zealous employees have 
been compensated as if " in the course of" their employment when doing 
something totally different from their regular duties, providing they were honest 
in attempting to serve their employer's interest. Rees v. Thomas (C. A.) [1899] 
1 Q. B. 1015 (miner undertook to stop runaway tramway truck horse in pit) ; 
Harts v. Hartford Faience Co. (1916) 90 Conn. 539, 97 Atl. 1020 (shipping 
clerk undertook to lift barrel). The service here undertaken answers the only 
test applied to such work: it was one which he might be expected to undertake. 
Williamson v. Industrial Ace. Com. (1918, Cal.) 171 Pac. 797 (chambermaid not 
expected to take over absent janitor's work of cleaning a light well). 

(2) In the matter of illegality the Wisconsin Court seems to draw a distinc- 
tion between the contract of employment and the relation of employer and 
employee, the liability under the Act being said to arise wholly out of the latter. 
Anderson v. Miller Scrap Iron Co. (1919, Wis.) 170 N. W. 275, 277; but see 
contra, Kennerson v. Thames Towboat Co. (1915) 89 Conn. 367, 94 Atl. 372; and 
see discussion (1917) 27 Yale Law Journal, 113. For instance, in regard to 
illegal employment of minors, Wisconsin seems to hold that the relation in ques- 
tion arises on work being actually done, even under a prohibited contract, if the 
parties have by law capacity to contract for any employment at all. Foth v. 
Macomber & Whyte Rope Co. (191S) 161 Wis. 549, 154 N. W. 369 (minor per- 
mitted by law to work at some things, but injured while doing others ; recovery) ; 
Stetz v. Mayer Boot & Shoe Co. (1916) 163 Wis. 151, 156 N. W. 971 (minor 
absolutely forbidden to work ; no recovery) ; see also in this connection the 
cases discussed (1919) 28 Yale Law Journal, 509. The Wisconsin distinction is 
by no means universal. See Lostutter v. Brown Shoe Co. (1916) 203 111. App. 
517. But under it the relation of master and servant would exist between 
persons sui juris, whether or not the contract was a Sunday one. Yet, the 
plaintiff being regularly employed by the defendant, it would seem sufficient to 
explain the instant case, without reference to illegality of contract, that this 
particular Sunday work was merely extra work undertaken at the employer's 
direction. See Hugh v. Atlanta Steel Co. (1911) 136 Ga. 511, 71 S. E. 728; 
Ann. Cas. 1912C 394, note. 



